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This is an appeal filed by the Revenue against the order of the ld. 

CIT(A), Jaipur dated 30.09.2016 for the assessment year 2013-14 and 
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the Cross Objection by the assessee wherein the respective grounds of 

appeal are as under:- 

 

ITA No. 1042/JP2016 (Revenue’s Grounds of appeal): 

 “1. Whether on the facts and in the circumstances of the case, 

the CIT(A) was right in restricting the addition of  

Rs. 1,16,10,000/- made by the Assessing Officer to the total 

income of the assessee to Rs. 10,80,000/- and, in observing that 

the entire on money receipt by the assessee cannot be added to 

the total income of the assessee. 

 

2. Whether on the facts and in the circumstances of the case the 

CIT(A) was right in not considering the fact that the entire on 

money was admitted by the assessee as its undisclosed income in 

the statement recorded U/s 132(4) of the Act and such statement 

was not retracted till filing of return of income. 

 

3. Whether on the facts and in the circumstances of the case, the 

CIT(A) was right in observing that the entire on money cannot be 

added to the total income of the assessee and that no fruitful 

enquiry has been conducted by the AO when the evidence 

regarding receipt of entire on money was found during the course 

of search and was admitted by the assessee in the statement U/s 

132(4) of the Act and thus there remained nothing to be further 

enquired by the Assessing Officer.” 

 

CO No. 02/JP2017 (Assessee’s Grounds of appeal): 

 

“1.(a) That the learned Commissioner of Income Tax (Appeals) 

has erred on the facts and in the circumstances of the case and 

in law in computing the profit of Rs. 29,70,000/- in the on money 

of Rs. 1,35,00,000/- by applying GP rate of 22%, as against the 

profit of Rs. 18,90,000/- computed by the assessee @ 14% and 
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thereby sustaining the addition to the extent of Rs. 10,80,000/- 

(i.e. Rs. 29,70,000 less Rs. 18,90,000) out of the addition of Rs. 

1,16,10,000/- (i.e. Rs. 1,35,00,000 on money less Rs. 18,90,000 

profit in the on money shown by the assessee) made by the 

learned Assessing Officer.  

 

(b) That the assessee had computed the profit in the on money 

@ 14%, even though the actual rate was only 13.02% during the 

year under consideration.  

 

(c) That the charts showing comparative profitability were 

furnished during the course of the assessment proceedings of the 

assessee for the past six years, which were completed under 

section 143(3) read with section 153A and profitability figures 

were duly accepted by the learned Assessing Officer.  

 

(d) That for these and some other reasons, it is prayed that the 

addition to the extent of Rs. 10,80,000/- sustained by the learned 

Commissioner of Income Tax (Appeals) kindly be deleted.” 

 

2. Briefly the facts of the case are that search operations u/s 132 

were conducted on 19.12.2012 in the case of Nainani Group, Kota to 

which the assessee belongs.  The statement of Director of the assessee 

company was recorded U/s 132(4) on 19.12.2012 wherein he made a 

surrender of undisclosed income of Rs. 1.35 Crores on account of “on 

money” received from booking of flats in project “Aashrirwad 

Aanandam” during the period May to November, 2012. The relevant 

questions no. 12 and 13 and his response in relation thereto in the said 

statement recorded u/s 132(4) reads as under:- 

“iz'u 12- ryk'kh dh dk;Zokgh ds nkSjku vkids dk;kZy; ifjlj esa ,d Pocket 

Diary feyh gS ftls tCrh dh lwph esa Annexure A s-1 ds Exhibit 16 ij 
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fn[kk;k x;k gS d`i;k bls ns[k dj crk,sa fd blesa D;k&D;k izfof’V;kWa gSa 
rFkk fdl ls lacaf/kr gS\ 

 
mŸkj mijksDr Annexure (Pocket Diary) dks eSusa Hkyh HkkWafr ns[k fy;k gS blesa 

dqy fyf[kr Page 12 gSA Page No.1 ij M/s. Kaizen Enterprises Pvt. 

Ltd ds Project Aashirwad Aanandam ds Flats dh sale isVs May 2012 esa 
izkIr udn :i;s chl yk[k dk fooj.k gS Page No.03 ij mijksDr 
co. ds gh Flats dh sale isVs izkIr udnh :i;s 15 yk[k gS tks 
June 2012 esa izkIr gq;s Fks Page No.6 ij M/s Kaizen 
Enterprises ds Flats dh sale ls Aug 2012 esa izkIr :i;s dqy 
lksyg yk[k udn izkIr gq;s gSa Page No.8 ij Sept 2012 esa izkIr 
udnh :i;s 35 yk[k tks Flats cspus isVs izkIr gq;s gS fd foxr gS 
Page No.10 ij Hkh blh izdkj Flats cspus ls udn esa izkir :i;s 
22 yk[k dh izfof’V gS] Page Nol.12 ij Hkh ekg Nov 2012 esa izkIr 
:i;s 15 yk[k udn esa izkir dh izfof’V gS tks Flats cspus ds isVs izkIr 
gq;s gSaA bl izdkj dqy :i;s 13500000@& ,d djksM+ iSrhal yk[k 
gekjh Company M/s Kaizen Enterprises Pvt. Ltd. dh 
Scheme Aashrirwad Aanandam ds Flats dh fcØh ls ebZ 
2012 ls Nov 2012 ds chp izkIr udnh dh izfof’V;kWa gSA  

 
iz'u 13-d`i;k mijksDr jkf'k dqy :i;s 13500000@& dks viuh fu;fer ys[kk 

iqLrdksa ls eghukokj feyku djok;saA 
 
mŸkj eSusa Pocket Diary o fu;fer ys[kk iqLrdksa dks Hkyh HkkWafr ns[k fy;k gSA 

Annexure As-1 Exibit 16 esa ntZ izfof’V;kWa eq>s viuh Co. M/s kaiizen 

Enterprises Pvt. Ltd ds Complex Aashirwad Aandam ds Flats cspus ls 
izkIr on Money ftls eSusa viuh fu;fer ys[kk iqLrdksa esa ugh fn[kkbZ gSA 
vr% mDr Diary ls lacaf/kr udn esa izkIr dqy jde :i;s 13500000@& 
,d djksM+ iSrhl yk[k dks eSa viuh Company M/s Kaizen Enterprises 

Pvt. Ltd. dh pkyw for o’kZ dh v?kksf’kr vk; ekurs gq;s djkjksi.k ds fy;s 
lefiZr djrk gwWaA  

 

3. During the post search proceedings, the statement of the Director 

of the assessee company was again recorded wherein he confirmed the 

surrender of undisclosed income of Rs. 1.35 crores made earlier during 
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the course of search and the relevant portion of his statement recorded 

U/s 131 dated 22.02.2013 reads as under:-  

“ iz'u 17 vkids dk;kZy; esa fnuakd 19-12-2012 dks ryk'kh ds nkSjku ,d 

Pocket Diary tCr dh xbZ FkhA ftls Annexure-AS ds Exhibit -16 bUnzkt 

fd;k x;k FkkA ftlesa dqy 1 ls 12 ist gSA vkius vius c;ku fnuakd 20-12-

2012 tks fd ryk'kh ds nkSjku dk;kZy; eSllZ dkbZtu bUVjizkbtst izk-fy- ds 

Project Aashirwad Anandam ds Flats dh Sale isVs May] 2012 esa izkIr udn 

:i;s chl yk[k dk fooj.k crk;k gS Page No.1-3 ij mijksDr dEiuh ds Flats 

dh sale isVs izkIr :i;s 15 yk[k ,oa June] 2012 esa izkIr ,oa ist ua-6 ij 

eSllZ dkbZtu bUVjizkbZtst izk-fy- ds Flats dh Sale ls vxLr] 2012 esa izkIr 

:i;s dqy lksyg yk[k udn izkIr gksuk crk;k gS Page No.8 ij Sep 2012 esa 

izkir udnh :i;s 35 yk[k tks Flats cspus isVs izkIr gq, gSa blh izdkj Page 

No.10 ij Flats cspus ls udn izkIr :i;s 22 yk[k dh Page No.12 ij Hkh 

ekg uoEcj 2012 esa izkIr :i;s 15 yk[k udn esa izkIr dh izfo’Vh gS tks Flats 

cspus ds isVs izkIr dqy :i;s 13500000@& ¼,d djksM+ iSrhl yk[k½ vkidh 

Company M/s Kaizen Enterprises Pvt. Ltd ds Complex Aashirwad Anandam 

ds Flats cspus ls izkIr On Money pkyw foŸk o’kZ dh v?kksf’kr vk; ekurs gq, 

djkjksi.k ds fy, lefiZr fd;k Fkk D;k vki blls lger gSaA  

 
mŸkj th gkWa] tks eSusa tks viuh dEiuh Company M/s Kaizen Enterprises Pvt. 

Ltd. esa dqy :i;s 13500000@& ,d djksM+ iSarhl yk[k dh v?kksf’kr 
vk; ekurs gq, djkjksi.k ds fy, lefiZr fd;k FkkA ml ij fQj ls 
dk;e gwWaA  

 

4. The assessee thereafter filed its return of income on 29.09.2013 

declaring total income of Rs. 2,74,08,460/- which includes the amounts 

surrendered during the search to the extent of  
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Rs. 18,90,000/- which was computed by the assessee by applying gross 

profit rate of 14% on the “on money receipts” of Rs. 1.35 Crores. 

During the course of assessment proceedings, the assessee was issued 

a show cause to explain the said discrepancy between the amount 

surrendered during the course of search and the subsequent disclosure 

made in the return of income.  In response, the assessee vide its 

submission dated 15.10.2014 stated that though a sum of Rs. 1.35 

Crores represent “on money” on the sale of flats, however, it is only the 

profit element in the said “on money” and not the entire “on money” 

which can be brought to tax.  It was further submitted that the 

surrender of the entire “on money” is blatantly wrong and was made by 

the director of the company in a confused state of mind. The reply so 

filed by the assessee was considered, however not found acceptable to 

the Assessing Officer and his relevant findings are as under:  

 

“6.6.1 The Director of the assessee-company Shri D.N. Nainani in his 

statement recorded u/s 132(4) during the course of search proceedings 

has admitted undisclosed income of Rs. 1.35 Crores and confirmed in 

the post  search enquiry in the statement taken u/s 131 on 22.02.2013. 

 

In the statement made above, the assessee has admitted that the 

amount recorded on the papers of this diary are only the ‘On Money’ 

received by it, no element of profit is involved thereof. Further, on the 

date of search the assessee company has booked all the expenses 

incurred in its project. No reason has been furnished by the assessee 

company for non-booking of the said ‘On Money’ received in the books 

of account, which he received from Month of May to December for the 
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F.Y. 2012-13 relevant to A.Y. 2013-14. Further, the cases laws relied 

upon by the assessee are not applicable in this case as the facts and 

circumstances of the instant case are different.”  

 

5. Further, the Assessing Officer held that no set off of any 

expenses can be claimed against the surrender income and even if the 

surrender has been retracted partly by the Director of the assessee-

company on behalf of his company, it would still be binding on the 

assessee and in support reliance was placed on various judicial 

decisions. The Assessing officer accordingly brought to tax an amount 

of Rs. 1,16,10,000/- being the difference between the amount 

surrendered by the assessee during the course of search amounting to 

Rs. 1.35 Crores and the amount declared in the return of income 

amounting to Rs. 18,90,000/-.  

 

6.  Being aggrieved, the assessee carried the matter in appeal 

before the ld. CIT(A). The ld. CIT(A) held that there is no dispute about 

the gross receipt of “on money” by the assessee during the year.  The 

only issue is whether the “on money” received by the assessee should 

be taxed as a whole or the profit earned on the “on money” receipts 

should be taxed. The ld. CIT(A) further held that from the submissions 

of the ld. Counsel of the assessee, it is evident that evidence of 

incurring of expenses were not available in the seized 

documents/material but the fact was that only a part of expenditure 

pertaining to the “on money” had already been booked in the regular 

books  and not all the expenditures. The ld. CIT(A) thereafter referred 

to the decisions of the Coordinate Bench in case of Abhishek 
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Corporation vs. DCIT 63 TTJ 651 and ITO vs. Anand Builders, and held 

that whole of the gross receipt of “on money” cannot be taxed in the 

case of the assessee and only a reasonable profit can be taxed. It was 

further held by the ld. CIT(A) that the AO simply added the differential 

amount of Rs. 1,16,10,000/- on the basis of sworn statement recorded 

during the search operation. No fruitful enquiry has been conducted by 

the AO to support his contention. The ld. CIT(A) further held that the 

assessee had disclosed 14% profit on these gross receipts which cannot 

be said to be correct as not based on any reasoning. The ld. CIT(A) 

held that it will be reasonable if GP rate of 22% be applied on the 

undisclosed “on money”  and therefore, the addition to the extent of  

Rs. 10,80,000/- was sustained and the balance addition of  

Rs. 1,05,30,000/- was deleted.   

 

7. Against the said finding of the ld. CIT(A), the Revenue is now in 

appeal before us.  The assessee in its cross objection has supported the 

order of the ld CIT(A) but at the same time, challenged the rate of 

gross profit applied by the ld. CIT(A) @ 22% as against 13.02% 

declared by the assessee in its return of income.  

 

8. The ld CIT DR vehemently argued the matter and submitted that 

in view of sworn statement of the director of the assessee’s company 

recorded u/s 132(4) and in view of the admission made in the said 

statement, there is no dispute that the assessee has admitted the 

receipt of the on-money from sale of the flats.  It was further submitted 

that the said admission has not been retracted till date by the assessee 

company but at the same time, the assessee company has failed to 
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honour the surrender so made while filing the return of income.  It was 

accordingly submitted that there is no infirmity in the order of the 

Assessing officer where he has brought the whole of the on-money to 

tax in the hands of the assessee company.  It was further submitted 

that decisions relied upon by the ld CIT(A) are distinguishable and 

doesn’t support the case of the assessee company.  He thus supported 

the order of the Assessing officer and submitted that the order of the ld 

CIT(A) should be set-aside.   

 

9. Per contra, the ld. AR has submitted that the sole basis for 

assessing the entire on-money receipt of Rs.1.35 crores is the 

statement of the director of assessee company u/s 132(4) and 

subsequent reaffirmation of such income in statement u/s 131 recorded 

in post search proceedings. However, it is a settled law that admission 

alone cannot be a basis of assessment. CBDT in Instruction No. 

286/2003-IT (Inv.) dated 10.03.2003 has accepted that instances have 

come to the notice of the Board where assessees have claimed that 

they have been forced to confess the undisclosed income during the 

course of search & seizure and survey operations. Such confession is 

not based upon reliable evidences and not considered by the concerned 

assessee while filing returns of income. In these circumstances, 

confession during the course of search & seizure and survey operation 

does not serve any useful purpose. It is therefore advised that there 

should be focus and concentration on collection of evidence of income 

which lead to information on what has not been disclosed or is not likely 

to be disclosed before the Income Tax Department. Similarly, while 

recording statement during the course of search & seizure and survey 
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operations no attempt should be made to obtain confession as to the 

undisclosed income. This view is again reiterated by CBDT in letter [FN 

286/98/2013-IT (Inv. II)] dt. 18.12.2014. The fact of getting surrender 

by extracting pressure on assessee is also accepted by the 

courts/Tribunal in various cases.  In support, reliance was placed on the 

various decisions in case of CIT vs. Hiranand 272 ITR 626 (Raj), Rajesh 

Jain vs. DCIT (2006) 100 TTJ 929 (Del), Grandhi Narender vs. ACIT 

(2010) 41 DTR 227 (Visakha), Surendra Pal Verma vs ACIT (2004) 89 

ITD 129 (Chd) and Harshad L. Thankker vs. ACIT (2005) 3 SOT 277 

(Mum).   

 

10. The ld. AR further submitted that from the Board’s instruction and 

the case laws referred above, it can be noted that there cannot be a 

direct evidence of exercising pressure/coercion for seeking surrender in 

the statement u/s 132(4) but the same is to be gathered from the 

evidences, mostly circumstantial. From a look at the seized diary, it can 

be noted that the same appears to have been made in one sitting. It 

does not contain the name or the flat no. against which the amount is 

received. Further, no corresponding asset in relation to such amount is 

found. Whatever asset/ expenditure is found in search, the same is 

separately offered for tax by Sh. D.N. Nainani, director of the company 

as is evident from copy of his return for AY 2013-14 where he has 

offered an amount of Rs.2,08,63,242/- in the income. Therefore, solely 

on the basis of diary and the statement of assessee, without bringing 

any material on record that assessee has capitalized such amount in the 

books or there is a corresponding asset/ expenditure in relation to the 

same, no addition can be made by treating the receipt as income. 
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11. The ld. AR further submitted that the assessee under the facts & 

circumstances of the case, accepted the receipt of on-money but since 

receipt is not equal to income, he applied reasonable g.p. rate of 14% 

considering the past history of the case and offered Rs.18,90,000/- in 

the return of income. In the following cases, it is held that on-money/ 

sales itself cannot be added to income but only a reasonable g.p. rate 

on such on-money/ sales can be assessed as income:- 

• Jay Builders Vs. ACIT 215 Taxman 50 (Guj.)  

• ITO Vs. Anand Builders 265 ITR 37 (St.) (SC) 

• Abhishek Corporation Vs. DCIT 63 TTJ 651 (Ahd.)  

• CIT Vs. President Industries 258 ITR 654 (Guj.) 

• Mohan SadhaniVs. CIT 304 ITR 52 (MP)  

• CIT Vs. Balchand Ajit Kumar 263 ITR 610 (MP) 

• Agrawal Motors Vs ACIT 68 ITD 407 (Jab)  

• ITO V. Gurubachan Singh J. Juneja 216 ITR 99 (Ahd) 

 

The principles laid down in these cases are equally applicable in case of 

assessee and therefore, the Ld. CIT(A) has rightly held that the on-

money receipt as such cannot be taxed as income but only a reasonable 

g.p. rate on such receipt can be assed to tax. Hence, the order of Ld. 

CIT(A) to this extent be upheld by dismissing the ground of 

department.  

 

12. Regarding assessee’s cross objection, the ld. AR further 

submitted that the Ld. CIT(A) has applied G.P. rate of 22% on the on-

money receipt. There is no basis for the same. As against this, assessee 
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has applied G.P. rate of 14% considering that G.P. rate declared during 

the year is 13.02% and this is the first year of project. Therefore, the 

addition of Rs.10,80,000/- sustained by Ld. CIT(A) be deleted. 

 

13. We have heard the rival contentions and perused the material 

available on record. In this case, the search was conducted on 

19.12.2012 wherein the statement of the Director of the 

assessee company was recorded u/s 132(4) wherein he has 

surrendered the amount of Rs 1.35 Crores on account of ‘on-

money’ received from booking of flats in project “Aashrirwad 

Aanandam” during the period May to November, 2012. Subsequently, 

statement u/s 131 was recorded on 22.02.2013 where statement 

and surrender so made earlier during the search was confirmed.  

Subsequently, the assessee company filed its return of income on 

30.09.2013. During the course of assessment proceedings, the 

assessee company has submitted that though a sum of Rs. 1.35 Crores 

represent “on money” which was received by the assessee company for 

the sale of flats, however, it is only the profit element in the said “on 

money” and not the entire “on money” which can be brought to tax. 

Thus, there is a clear admission by the assessee even during the course 

of assessment proceedings, besides the statement recorded u/s 132(4) 

during the search proceedings and u/s 131 during the post-search 

proceedings.   Even from the perusal of the statement, there is 

nothing which demonstrates that there is any forced surrender 

by the assessee and nothing has been brought on record in 

terms of any circumstantial evidence of forced surrender. 

Further, on perusal of the statement, there is nothing which any 
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ways suggest that what the assessee has admitted is only the profit 

on receipt of on-money and not the receipt of on-money.  Similar 

finding has been recorded by the Assessing officer and which has not 

been disturbed by the ld CIT(A) and we see no reason to disturb the 

said findings.  Therefore, in absence of any retraction and where the 

assessee continues to maintain his position that it still abides by the 

statement, the contention of the ld AR has no legal leg to stand 

where he contends that the Revenue authorities have exerted undue 

pressure and obtained surrender of income.  In absence of any 

retraction, the assessee is therefore clearly at fault in not declaring the 

undisclosed income fully in its return of income.     

 

14.  Having said that, let’s now examine another contention of the ld 

AR.  The ld AR has contended that notwithstanding the fact that the 

assessee company has accepted the receipt of on-money, given that 

receipt is not equal to income and it is income which can be brought to 

tax, income so determined by the assessee company by applying gross 

profit rate of 14% should have been accepted by the Assessing officer 

and also should not be disturbed by the ld CIT(A).  The said proposition 

may be applied in a situation where the whole of the transaction 

relating to sale of flats are not found recorded in the books of accounts 

in terms of receipt of the sale consideration and the corresponding 

expenditure for construction of the flats.  In that case, it may be said 

that it is only the sale receipts net of expenditure which can be subject 

to tax.  In the instant case, the Assessing officer has given a finding 

that on the date of search, the assessee company has booked all the 

expenses incurred in its project and no reason has been furnished by 
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the assessee company for non-booking of the said ‘On Money’ received 

in the books of account, which he received from Month of May to 

December for the F.Y. 2012-13 relevant to A.Y. 2013-14. The ld CIT(A) 

has however returned a contrary finding that “from the submissions of 

the ld. Counsel of the assessee, it is evident that evidence of incurring 

of expenses were not available in the seized documents/material but 

the fact was that only a part of expenditure pertaining to the “on 

money” had already been booked in the regular books  and not all the 

expenditures.” Therefore, it is atleast not a case of complete non-

reporting of transactions relating to sale of flats in the books of 

accounts and certain transactions relating to the same have been 

reported in the books of accounts.  However, in order to determine the 

actual position relating to receipt of sale consideration and booking of 

expenses in the books of account relating to this particular project 

namely “Aashrirwad Aanandam”, nothing has been brought to our 

attention or submitted as part of the paper book by either of the 

parties.  Therefore, in order to determine the actual position of 

transactions so recorded in the books of accounts of the assessee’s 

company in respect of project “Aashrirwad Aanandam”, the matter is 

set-aside to the file of the Assessing officer.  The Assessing officer will 

determine and examine all the transactions relating to receipts of sale 

consideration (including the on-money) and incurrence of the 

expenditure and to what extent, the same has been reported or not, 

will then determine the taxability thereof in the hands of the assessee 

for the impunged assessment year.     
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In the result, the appeal of the Revenue and the cross-objection 

of the assessee is allowed for statistical purposes.     

               

Order pronounced in the open Court on 18/01/2019. 

                   Sd/-                                                   Sd/- 
 
   ¼fot; iky jko½        ¼foØe flag ;kno½ 
  (Vijay Pal Rao)       (Vikram Singh Yadav) 

U;kf;d lnL;@Judicial Member  ys[kk lnL;@Accountant Member 
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1. vihykFkhZ@The Appellant- ACIT, Central Circle, Kota. 
2. izR;FkhZ@ The Respondent- M/s Kaizen Enterprises Pvt. Ltd., Kota.  

3. vk;dj vk;qDr@ CIT 

4. vk;dj vk;qDr@ CIT(A) 

5. foHkkxh; izfrfuf/k] vk;dj vihyh; vf/kdj.k] t;iqj@DR, ITAT, Jaipur. 
6.       xkMZ QkbZy@ Guard File {ITA No. ITA No. 1042/JP/2016 & CO No. 

         02/JP/2017} 

 
          vkns'kkuqlkj@ By order, 

 
 

             lgk;d iathdkj@Asst. Registrar 
 

 


